Platform Workers, Autonomy, and
the Capability Approach

Guy Davidov

Riccardo Del Punta, who passed away too young, is greatly missed. A true
intellectual, with a brilliant mind, extensive knowledge and original ideas, he
was also exceptionally generous and supportive as a colleague, a pleasure to
work with and to learn from. In this short essay dedicated to his memory, my
aim is to highlight one of his (many) contributions to labour law, and to reflect
on possible ways to apply it on a timely question. My argument is that the capa-
bility approach can be used as an aid to help determine the status of on-demand
platform workers. More specifically, because such workers often have some free-
dom to choose when to work and how much to work, we can use the capability
approach to examine to what extent this freedom is real and meaningful, and
also, to what extent is it relevant for the need of specific labour law protections.

1. The Capability Approach and Labour Law

Riccardo was a kind and compassionate person, and also a kind and com-
passionate labour law scholar. However, this did not lead him to adopt a «<one
track mind> position in favour of always expanding workers’ rights. Given the
inequality of bargaining power and subordination of employees to employers,
some labour law scholars see the employment relationship solely as a power
struggle, with the goals of labour law being to redistribute and give more power
to employees. Riccardo certainly acknowledged these fundamental characteris-
tics of employment and the redistributive goal of labour law, but complemented
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it with a rounded understanding of the complexity of employment relations, in-
cluding the legitimate interests of the employer, the broader interests of society,
and additional interests of employees.

If the traditional view conceives of the discipline «as a factor that curbed
economic activity for the sake of social and more broadly humanistic values»
(Del Punta 2015, 123), Riccardo has pointedly argued that «[i]t is pointless to
conceive of labour law as opposed to economics, as if the former could still con-
cern itself merely with the distribution of wealth and not also — especially at a
time of low growth — with its production. Labour law should be law that fuses
value claims and organisational and economic considerations>» (Del Punta 2015,
135). This approach has led Riccardo to nuanced and pragmatic views that cor-
respond to real-life complexity and rely on empirical economic studies alongside
philosophical theories, for example in the context of dismissals or more gener-
ally «flexicurity> policies'. It can also explain Riccardo’s long-time interest in
the capabilities approach and the potential it holds to reinvigorate labour law
theory and policy debates. Instead of the traditional «protective paradigm>,
rooted in the «old ‘inequality of power’ narrative>, Riccardo saw the capabili-
ties approach as a useful answer to neoliberal policies that undermine labour
law, while at the same time a new theoretical basis that can lead to much-need-
ed internal rethinking about the goals of the field, and how it should respond to
dramatic changes in the labour market and society more generally’.

The general idea of the capabilities approach — first developed by Amartya
Sen - is that «capabilities» should be the main focus of our concern (rather
than, for example, the allocation of resources) (Sen 1999; 2009). Sen’s theory
of justice focuses on advancing capabilities as the best way to advance freedom
as well as equality. People should be able to effectively pursue their plans of life,
andin order to have this freedom to achieve what they want and value, they need
capabilities. In Sen’s terms, what we need and want are «functionings>. Rather
than focus on providing people with those functionings directly, society should
ensure that they have the capabilities needed to secure them. Animportant part
of this idea is that people should «be left free to determine their own course af-
ter that> (Nussbaum 2000, 87). Alongside other leading labour law scholars
— notably Simon Deakin (Deakin, Wilkinson 2005, 290 ff) and Brian Langille
(2011, 101; 2019, 122) - Riccardo argued that these ideas can be used as a new
theoretical basis for labour law. In line with his generally nuanced approach, he
acknowledged that no one theory can provide justification for all labour laws;
he considered it sufficient that the capability approach can be used to justify at
least parts of labour law (Del Punta 2019, 87).

AsRiccardo explained, some labour laws are designed to protect employees
from abuse of power by the employer, and can be seen as advancing «freedom
from> such abuse. He considered the capability approach to be compatible with

' Ondismissals see Del Punta 2022. On flexicurity see Del Punta 2015.
2 Del Punta 2015, 135-36; 2019, 82. See also Caruso, Del Punta, Treu 2022, 10, 20.
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such laws, although not adding much to other, traditional justifications focus-
ing on inequality of power. However, he argued that other labour laws can be
seen more directly as positively advancing capabilities, in the sense of promot-
ing the «freedom to>» do things that people value, whether within the work con-
text (for example through workplace participation) or outside of it (by having
the free time and basic resources needed for that) (Del Punta 2019, 94-96, 98-
99;2016). This is where he saw the capability approach as having a comparative
advantage. In this regard, Riccardo saw promise in shifting some of the focus
oflabour law from «containing the stronger party> towards «an expansion of
eachindividual worker’s capacities, skills, and opportunities, as well as contrac-
tual autonomy> (Del Punta 2019, 101).

The capabilities approach to labour law, if adopted as the main justification,
can lead to less protections (Davidov 2007; 2014), but at the same time it is as-
sociated with a call for broadening the scope of the field to cover more people’.
If our goal is to advance freedom (through capabilities), at work and from work,
this appears to apply for self-employed people just like employees. Why not ex-
pand some of the same laws to cover all those who work for others? Indeed we
can see this happening in some countries with regard to a few specific labour
laws — mostly those dealing with non-discrimination and health and safety*. Sup-
porters of the capability approach usually call for further expanding the scope,
including by covering people whose work is not for any employer/client, such as
the work of taking care of one’s own children (Fudge 2011, 120). Riccardo has
also suggested that the capability approach can lead to broadening the scope of
labourlaw, but at the same time he rightly acknowledged that atleast somelabour
rights would still require the distinction between employees and independent
contractors (and by implication, between people who perform work in general
and those who work for others) (Del Punta 2016, 400-1).

2. Three Circles of Responsibility

It is important, in my view, to bear in mind the distinction between three
different circles of responsibility: the state, and employer, and the individual.
The fact that as a society we want to advance people’s capabilities does not mean
that we should automatically do something about it through regulation or public
funding. Rather, there is an additional decision to make about the allocation of
various situations into the three above-mentioned circles. In one group of cases,
we believe that individuals can take care of themselves — usually through the
market — and leave the responsibility with the individual®. In another group of

This has been the expressed goal of Langille (2011; 2019)), as well as other supporters of the
capability approach to labour law, such as Freedland, Kountouris 2011, 377; Routh 2014.

For a review of workplace protections extended beyond the employment relationship in the
UK, for example, see Adams 2021, par. 2.18.

There could be additional circles, such as the family, which are not relevant here.
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cases, we believe that there is a specific entity — an employer — that has to take
responsibility. In such cases we impose liability on the employer through labour
laws. Finally, in the third group of cases, society decides to take direct responsi-
bility for people, by funding certain programs (such as public education or pub-
lic healthcare) or by providing welfare payments.

This distinction — which can roughly be described as the distinction be-
tween private law, labour law, and welfare law/public services - remains neces-
sary. Without a specific employer that can and should take responsibility for a
specific employee, there is no justification for imposing labour law obligations.
And given that public resources are always limited, atleast in a capitalistic soci-
ety the state cannot pay for every need of every individual, but rather has to fo-
cus on those who cannot secure their own needs through the market economy.
Of course, the lines between the three systems are not fixed. In social-demo-
cratic welfare systems, the state takes more responsibility on itself compared to
liberal systems who prefer to leave more to the market. And the definitions of
«employee» and «employer> can be expanded to include more people within
the scope of labour law, if society believes this to be justified. The lines can be
moved, but they will still be needed. Which leads me to ask: can the capability
approach help to determine how to set the lines?

In previous writings I have argued that the capability approach can provide
justification for some labour laws (alongside other justifications). This is espe-
cially so for workplace equality laws, broadly conceived (including anti-discrim-
ination, gender pay equity, sexual harassment laws, parental leave, and aright to
request flexible work), as well as workers” health and well-being laws (under this
heading I include maximum hours, public holidays, vacation rights, health and
safety, and limitations on child labour) (Davidov 2019, 42, 49). Somewhat less
directly, the capability approach can also be used as a supporting justification
for several other labour laws. At the same time, I expressed doubts in previous
writings about the ability of justifications at this level of abstraction to assist in
the specific task of determining the scope of labour regulations. This is true not
only with regard to the capabilities approach, but also with regard to other jus-
tifications such as redistribution (or distributive justice), advancing democracy
(or more specifically, voice), protecting dignity, and so on. These are clearly im-
portant goals (and justifications) of labour law, but they are not directly helpful
for setting the boundaries of labour law and deciding who should be considered
an «<employee» or an «employer» (Davidov 2016, 118-19). For such purposes,
I have argued before that the focus has to be on subordination (in the sense of
democratic deficits) and dependency (in the sense of inability to spread risk).
These vulnerabilities also provide justification for labour laws. They do not con-
tradict the previous justifications, but rather explain the need for labour laws at
a different level of abstraction, which seems to me more helpful for the task of
delineating the scope (Davidov 2016, Ch 6). It is only when these characteris-
tics exist that there is justification to impose liability on a specific employer, i.e.
that the relevant circle is the one of labour law and not one of the other circles
of responsibility.
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Notwithstanding my previous sceptical position, I find myself drawn back
to this question when thinking about the timely topic of on-demand platform
workers, such as Uber drivers. This is because it is claimed that such workers
have a relatively high degree of autonomy, in particular the freedom to choose
how much to work and when to work, which is considered a key characteristic
ofindependent contractors. Given the focus of the capabilities approach on sub-
stantive freedom, perhaps there is something to learn from it about the appro-
priate status of platform workers.

3. On-demand Platform Workers

Digital platforms offer an extremely convenient service to consumers. One
can easily open an app on the phone and book aride, or a delivery, or some oth-
er service. The platform can hire employees to meet the demand and provide
the service on its behalf, but many platforms (though not all) have chosen a dif-
ferent model: to rely on people considered by the platform to be independent
contractors. This allows such a business to save the costs associated with labour
laws, as well as to avoid otherlegal limitations on its managerial flexibility. Is this
just another example of employee misclassification, a common and perpetual
problem that labour law has to confront? Many courts around the world have
concluded that this is indeed the case®. But they had to confront an obstacle on
the way to this conclusion: platform workers are not committed to work on spe-
cific times or for any specified number of hours. They can log into the app and
make themselves available to work whenever they want. This kind of autonomy
is generally reserved to independent contractors, and seems (at least on its face)
to contradict the characteristics of employees. Specifically, is there subordina-
tion (or «control>) under these circumstances?

The answer depends on the facts of the specific platform, but at least in the
case of Uber, in most countries courts have concluded that subordination ex-
ists, and the drivers are employees or at least part of an intermediate category
subject to some labour rights”. One reason for this conclusion was the insistence
on checking the level of autonomy as a matter of practice rather than theoretical
possibility. In reality it turns out that drivers have quite limited autonomy re-
garding when to work and how much to work, if they want to secure reasonable
compensation (which is not lower than the minimum wage). The rates deter-
mined by the platform, together with other incentives and disincentives, push
people to work during the times they are needed rather than the times they
prefer, and often to work more than they wanted. This is not to say that Uber
drivers have no autonomy at all on these matters, but the level of autonomy is
much lower than what might appear «on paper»*. A second reason that led to

¢ For overviews of the case-law see Hiessl 2021; De Stefano et al. 2021.

7 See,e.g., Uber BV v Aslam, [2021] UKSC S.
¢ See Uber v Aslam (n7) at par. 94 ff. And see Katsabian, Davidov 2023, 355 ff.
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the conclusion of subordination in the relationship is the existence of other in-
dicators pointing in that direction. A decision regarding status is based on a
«multi-factor test>»: an examination of multiple indicators, leading to a holistic
assessment of all of them together. Some level of autonomy to decide when to
work and how much to work is considered a sign pointing towards independent
contractor status, but it has to be balanced against other indicators that might
point in the opposite direction’.

It appears, then, that courts can find solutions to the new challenge of plat-
form workers’ status within the confines of existing doctrines'. But the ques-
tion remains, how can we tell to what extent autonomy is «real>» and gauge the
level of autonomy? And to what extent should autonomy be a factor determining
employee status, at the normative level? Insights from the capability approach
can be useful for both questions.

4. From «Primacy of Fact» to Substantive Freedom

Focusing on the reality of the relationship is a crucial principle of dealing
with misclassification claims. It is known in some countries as the «primacy of
reality> or «primacy of fact>'!. Given the inequality of power between the par-
ties, it is quite easy for employers to unilaterally dictate the terms of the writ-
ten contract. If we decide the status based on the written terms, that would give
employers a simple and easy way to evade responsibility. Courts rightly stress
that they decide the status based on the real characteristics of the relationship.
But how far do they go to understand the reality?

The most minimal level is ignoring «sham>» contractual provisions. For ex-
ample, in the UK it is common for employers to insert a «substitution clause»
which allows the worker to send others to do the work instead of him/her. This
is intended to suggest that the relationship is not personal (a precondition for
employment), but rather a contract to buy services, which the worker is free to
provide either by themselves or through others. On paper, this appears to be a
strong indication of independent contractor status; it paints the worker as hav-
ing a small business with the ability to send their own employees to do the re-
quired work. But often it is easy to see that this written contractual provision
has nothing to do with the actual agreement between the parties. Imagine, for
example, that the worker is expected, through verbal statements (express or im-
plied), to do all the work by themselves. In such cases, UK courts have recog-
nized for some time that the written provision is asham and should be ignored*?.

®  Seealso Davidov 2017.

There is also, of course, a major problem of enforcement. One of the recent attempts to ad-
dress it is the new EU Platform Work Directive.

On this principle in European countries, see Waas 2017, li. In Latin America, see Gamonal,
Rosado Marzan 2019, Ch 3.

For a discussion, and critique of the way UK courts have applied this in practice, see Davies
2009.
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What if a substitution clause is not a sham, in the strong sense of contra-
dicting the true oral agreement between the parties, but still misrepresents
the nature of the relationship? Imagine that the worker is formally allowed to
send others to do the work, but both parties know that this is not going to hap-
pen, except maybe in very rare cases. The substitution clause was inserted only
for the purpose of evading employer responsibilities. In the UK, the Supreme
Court has been somewhat inconsistent about such situations. In the case of Au-
toclenz"3, workers who provided car-cleaning services were ruled to be employ-
ees, despite a substitution clause and other provisions in their contract to the
contrary. The Court made some ground-breaking statements about the need to
understand what was the «true agreement between the parties»', and in par-
ticular, acknowledged that «the relative bargaining power of the parties must
be taken into account in deciding whether the terms of any written agreement
in truth represent what was agreed and the true agreement will often have to be
gleaned from all the circumstances of the case, of which the written agreement
is only a part. This may be described as a purposive approach to the problem>'*.
With regard to the substitution clause, as well as another contractual provision
allowing the workers to refuse work, it was concluded that they were «unreal-
istic possibilities that were not truly in the contemplation of the parties when
they entered into their agreements»'®. At the same time, the Court emphasised
that the question was ultimately what was the «true agreement» and cautioned
against focusing on the «true intentions» or «true expectations» of the parties,
because of the risk that these might be only private intentions".

A few years later, in the case of Uber, the UK Supreme Court further devel-
oped its purposive approach, acknowledging that the ultimate question when
deciding if one is an employee was whether the purpose of labour laws was to
cover this type of worker. Uber drivers have the vulnerabilities of subordina-
tion and dependency and are therefore employees. To reach this conclusion, the
Court noted that focusing on the written contract as a starting point when ask-
ingif someone is an employee (or «worker» under UK law) would be inconsist-
ent with the purposive approach, given that «an employer is often in a position
to dictate such contract terms»'®. The Court acknowledged that the drivers
«had in some respects a substantial measure of autonomy and independence>,
because «they were free to choose when, how much and where> to work'®, but

Autoclenz v Belcher, [2011] UKSC 41. For an illuminating discussion of the case, see Bogg
2012.

4 Autoclentz v Belcher (n 13), par. 29.

IS Autoclentz v Belcher (n 13), par. 35.

Autoclentz vBelcher (n 13), par. 37 (quoting with agreement conclusions of the Employment
Tribunal judge).

7 Autoclentz v Belcher (n 13), par. 32.

18 Uber v Aslam (n7), at par 76.

¥ Uber v Aslam (n 7), par. 90.
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then went on to detail several other facts showing that there was ultimately a
high degree of control over the drivers®.

The Uber judgment took a step further in moving beyond the contract and
looking at the «true nature of the relationship»?'. This means not only setting
aside «sham» contractual provisions, or giving preference to verbal/implied
agreements when the written contract is inconsistent with them. Rather, the
Uber judgment suggests that courts should give little weight (if at all) to the
written contract; instead they should focus on the socio-economic character-
istics of the relationships that put the worker in need of protection. Unfortu-
nately, in a recent judgment dealing with Deliveroo riders**, the UK Supreme
Court took a step backwards, giving significant force to a substitution clause in-
serted into work contracts. Although the Court reiterated the «need to focus
on the reality of the situation»*}, it inexplicably ignored the fact that, as a mat-
ter of practice, substitution was very rare**, and concluded that Deliveroo rid-
ers where not entitled to labour rights merely because of a substitution clause?.
While the Deliveroo judgment purported to follow the same principles adopted
in the Uber case, it appears to be entirely inconsistent with it, leaving the legal
situation in the UK unclear.

It seems to me that a focus on the purpose of labour laws when interpreting
the term employee is key. In Deliveroo this was not the Court’s main focus. But
there was also a more specific problem: the Court gave significant weight to the
perceived autonomy of the workers to send someone else to do the work. Once
the Court concluded that this was not a sham — that riders were really allowed
to send someone else if they wanted to - it did not bother to examine whether
it made any sense for them do to so, and whether they really had characteris-
tics of an independent business, even though they almost never used the substi-
tution right. A focus on substantive freedom, which is central to the capability
approach, could have been helpful here. The judgment in Deliveroo is a good
example of giving too much weight to formal freedom. Giving Deliveroo rid-
ers a right to send others to do the work is similar to giving a homeless person
aright to free speech. It is rather meaningless if one does not have the capabili-
ties necessary to make use of the right. For the homeless person, a shelter, food,
health services and otherwise basic economic security are preconditions to be
able to have actual freedom of speech - the capacity to be able to think about
issues other than bare survival, to formulate opinions and voice them in a man-

2 UbervAslam (n7), par. 93 ff.

2! This phrase was used by Elias]. in Consistent Group Ltd v Kalwak, [2007] IRLR 560 (Employment
Appeal Tribunal), at par. 58, and also cited in Autoclenz (n 13), at par 25. Reference to the «na-
ture of the relationship> also appears in Uber v Aslam (n 7) several times, e.g. at par 92.

2 Independent Workers Union of Great Britain si veda CAC, [2023] UKSC 43 (hereinafter
«Deliveroo»).

2 Deliveroo (n 22), at par 56.
2+ Asthe Court itself acknowledged; Deliveroo (n 22), at par. 27.
% Deliveroo (n 22), at par 69-70.
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ner that can be heard by others. For a Deliveroo rider, some characteristics of
an independent business are necessary as precondition for being able to make
use of the formal autonomy to send others to work for you. No such indicators
where present in the case.

The suggestion proposed here to use the capability approach is not at the
level of a grand theory justifying labour law or showing the way for its future
development. It is a much more specific use, but one that can prove very help-
ful. It complements other ideas — notably the purposive approach and the «pri-
macy of reality» — and provides guidance on how to implement existing tests.
To be seen as an independent contractor, the autonomy of the worker has to be
real. The freedom should be substantive rather than formal. And when looking
at some contractual right (such as the right to send others to do the work), it
helps to ask whether it actually creates capabilities which enhance freedom?.
The overall circumstances and socio-economic situation can assist in answer-
ing this question.

5. Different Types of Autonomy

The previous section focused on whether a freedom that a worker appears to
have is «real>. Another question raised in the context of on-demand platform
workers is what types of autonomy are important for the decision of whether
one is an employee or not. A worker can be free to choose when to work. Or free
to choose how much to work. Or free to decide to send others to do the work.
Or free to set the price of the service (vis-a-vis the customers). Or free to refuse
specificwork. Or free to connect directly with customers and build a client base.
Or free to work for several platforms concurrently. Or free to choose what route
to take when doing deliveries. Or free to decide what to wear during work. And
so on. These are all indicators considered as part of the multi-factor test. But in
the context of platform work, special attention is given to the freedom to choose
when and how much to work, because this is the main unique characteristic of
on-demand platform workers that separates them from «regular>» employees.

How much weight should be given to this autonomy? I have already argued
in the previous section that we should ask whether the freedom is real, and how
significant it is in practice, in light of the overall circumstances. At the same
time, we can ask more generally about each type of autonomy/freedom to what
extent it can enhance capabilities. Imagine that most of the indicators suggest
that a worker is an employee; should we change this conclusion if they are free
to choose when and how much to work? It could be helpful to ask, what kind of
capabilities are enhanced by this particular freedom?

The ability to decide how much and when to work gives workers the possibil-
ity to do other things with their time. When pay is verylow, as in the case of Uber

26 This is similar to what I described as using the capability approach to ensure the effective
enjoyment of rights; see Davidov 2019, 58.
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drivers for example, this freedom is not real but illusionary. In order to make a
living, even at a basiclevel, you have to work more hours and you have to choose
the times that pay more. Butlet us assume another hypothetical platform, where
the wages are higher and the flexibility regarding when and how much to work
is real. This kind of arrangement supports the capability to do other things with
your life. This seems to suggest that there is no need to apply working time laws,
or aright to annual leave. The worker can arrange those for themselves. But for
other labour laws, the freedom to choose how much and when to work does not
seem very relevant. For example, workers who have this freedom can still suffer
from discrimination, which diminishes capabilities — thus raising the need to
apply anti-discrimination laws. They still suffer from unequal bargaining power,
raising the need to allow them to bargain collectively. And so on.

These arejust preliminary thoughts. More research is needed to decide which
specific labour law protections should apply when workers have real freedom to
choose how much and when to work. And the same is true with regard to other
freedoms (for example, if the worker is given some discretion to decide on the
price of the service). The point I wish to make is merely that it is helpful to ask
to what extent a specific freedom enhances capabilities that are relevant for spe-
cific protections. A separate question is whether we want to create a group of
workers that is subject only to parts of labour law; such an intermediate group
has some advantages but also disadvantages®. But even for those who prefer a
single group of employees that enjoy the same group of rights, an understand-
ing of which rights are relevant for each type of work would help to decide who
should be included in this single group.

6. Conclusion

Among his many academic contributions, Riccardo Del Punta was part of a
group of world-leadinglabour law scholars who advanced the capability approach
to labour law. His writings on this topic are sophisticated, convincing and bal-
anced. My own approach is somewhat more sceptical when it comes to adopting
the capability approach as ajustification for labour law (although 1 do agree that
it provides an additional justification for some specific labour laws). However,
in this short paper I took inspiration from Riccardo’s work and argued that the
capability approach can be useful for the timely and important task of deciding
the status of platform workers. A focus on substantive freedom and on capabili-
ties can help to understand whether the autonomy given to platform workers is
«real», and whether it really makes a difference in terms of their vulnerabilities.
This does not come instead of the need to apply a purposive approach and look
for the vulnerabilities of subordination and dependency, but rather as a supple-
mentary tool to assist in this inquiry.

2 For discussions see Davidov 2016, at 13§ ff; Aloisi, Cherry, 2024.
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